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SUGGESTIONS ON WILL-WRITING.* 



The subject of wills is one which has always proved facinat- 
ing to the lawyer and the historian. The law has its nerves deep 
in human nature, and nowhere is this more plainly seen than in 
the history of wills. No other part of the law exhibits more 
plainly the vagaries of personality. No other legal transaction 
records more fully the manners and customs of the times. No 
other body of precedents is more fruitful in lessons to ensuing 
generations. 

St. Ives, the patron saint of our profession, is said, in times 
past, to have given a hearty welcome in the world beyond to 
those who wrote their own wills; but, in this day and genera- 
tion, wills are, for the most part, written by lawyers and not by 
laymen, and the responsibility rests upon our profession. 

A long time ago, Lord Coke said, "Wills, and the construc- 
tion of them, do more perplex a man than any other learning, 
arid a certain construction of them is beyond the arts of juris- 
prudence." The same Lord Coke who decided that a polecat 
was an animal ferae naturae on account of its ferocious and 
savage disposition. Every country boy in Missouri knows that 
he was wrong on polecats, and every lawyer knows that he was 
right on wills. 

All the property in a community passes hands once in about 
twenty-five years, and most of it passes by will. Hence, the will 
is not only immensely important, but may be and often is stu- 
pendously revealing. In the State of New York, a joint commit- 
tee of the State Bar Association and of the New York Chamber 
of Commerce recently investigated the subject of wills. From 
its report, it appeared that there is more litigation over wills 
than any other subject, and that seventy-five per cent, of this 
litigation concerns the wording and meaning of wills, and that 
only eight per cent, concerns mental capacity and undue influ- 
ence. Thus showing conclusively that a large percentage of such 
litigation is of an avoidable character. Of wills filed in probate, 
only about one in six hundred is contested, yet a majority of 
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wills filed are subject to criticism on account of doubt as to mean- 
ing or important omissions. 

The present generation is demanding of our profession better 
wills than were formerly drawn, and better wills are being 
written. The surest method, of which I am aware, to protect 
testators and their estates, is the one pointed out by a Committee 
on "Unnecessary Litigation" appointed by the New York Bar As- 
sociation ; namely, the testing of the will before death. By test- 
ing, is meant that the document be submitted to one or more dis- 
interested persons who are competent to pass upon it. A com- 
plicated will may be likened unto a watch. It has many parts 
and they must be accurately adjusted. There is this difference, 
however, between the watch and the will — the watch can be re- 
paired, but with the will after probate, no wound inflicted can be 
healed, and no neglect repaired. 

Now for a few practical suggestions : The average lawyer 
cannot specialize in will-writing. In his general practice, he will 
probably write four or five wills a year. The most serious rec- 
ommendation that I can make in will-writing, is that every will 
of importance should be inspected, as above stated, by at least 
one other person than the one who wrote it. Such a person, or 
such persons, should be able and competent, and at the same 
time disinterested. There should be a careful scrutiny of every 
line and nothing should be left to chance. A sound and a safe 
will can be written. To illustrate my views as to errors which 
can arise in will-writing, I should call attention to certain wills 
which have quite recently come under my observation. 

1. A prominent lawyer of northern Missouri, in his will di- 
rected that his trustee convey to a young son ten years of age 
a farm valued at fifty thousand dollars, provided this son showed 
an "inclination for farming." Such an indefinite declaration is 
most unfortunate, but it is to the credit of the boy in this partic- 
ular case, or to those interested in him, that he did instantly de- 
velop an "inclination for farming," and the farm was conveyed 
to him. The question then arose as to whether or not the devise 
carried with it twenty-five thousand dollars of valuable personal 
property on the farm. The Courts held that it did. 

2. A wealthy lady, a resident of Missouri, by an excellently 
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written will, gave to her husband "one diamond pin," and noth- 
ing more, adding, "my beloved husband has expressed a desire 
that I convey all of my property to our children and leave noth- 
ing to him." The residue of the estate was conveyed in trust for 
the children. A few days after the death of the testatrix, the 
husband asserted his right of curtesy to twenty pieces of real es- 
tate, thus upsetting the whole plan of the testatrix. The testa- 
trix should have required her husband, when he was in an ami- 
able and unselfish mood, to write at the bottom of her will that 
he accepted its terms, and for value received, waived all of his 
legal rights. In the handling of three thousand wills, I have yet 
to see a case where there has been an acceptance of the provisions 
of a will when less was given by the will than was allowed by 
law. 

3. A certain testator at the time of his death owned a gold 
mine in the State of Chihuahua, Mexico. By his will, he left a 
life estate to his wife, the remainder, at her death to a well 
known educational institution. Notwithstanding the troublous 
times in Mexico, the trustees succeeded in bringing into the 
United States several hundred thousand dollars of gold from 
this mine, not only through an old shaft in the mine but through 
a new one created by them. The question arose at once as to 
whether it belonged to the corpus of the estate. Those who have 
investigated this subject, have found many interesting questions 
involved. 

4. A famous architect had collected in his residence in the 
City of Saint Louis, valuable bric-a-brac, fine paintings and 
costly statuary from all over the world. By his will, he left his 
"furniture" to two negro servants. The definition of the word 
"furniture" was immediately called into question, and it may be 
said in passing, that the meaning of the word "furniture" has 
given trouble to the Courts for centuries. Household effects, 
useful and ornamental, should be accurately described. 

5. In western Missouri, a wealthy farmer died, leaving a wife 
and two sons. By his will, he directed that his wife should enjoy 
the use of his property during her life, and that at her death, it 
should pass to the sons, or, in the event of their having prede- 
ceased their mother, then the estate should pass, respectively, to 
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their heirs. One son did predecease the mother, leaving a wife, 
but no children. The net result was that the wife received noth- 
ing, and the living brother took the whole estate. This illustrates 
the unfortunate use of the word "heir." Under the laws of the 
State of Missouri, a wife is not an heir. 

6. We have also the well known will of the testator who con- 
veyed to a certain charitable institution a large fortune, pro- 
vided he left no "heirs." It developed that he meant "children." 
However, the will stood as written. Of course he had heirs, and 
the very worthy charitable institution received nothing. 

I wish to call your attention to the frequent use of the word 
■"issue." I have never been able to comprehend why lawyers use 
this word at all. If children are intended, the word "children" 
should be used. "Issue" is an unsafe and unnecessary word at 
all times. The word "descendants" has a definite meaning and 
is preferable. 

Another important feature which will-writers are apt to over- 
look, is the failure to give full powers of control, management 
and disposition to executors during the period of probate. This 
is especially true where trusts are created. In my opinion, where 
a trust is created, the executors, during the period of probate, 
should be given the same full powers as are given the trustees, 
thus making a continuity in administration. 

A vital matter, and one commonly overlooked, is the time 
when payments to the beneficiaries under a trust commence. The 
better plan is for the testator to set the time when the trust be- 
comes operative, and also the time when the payments thereun- 
der are to be made. Furthermore, the executors of the will 
should be given the same powers with reference to making these 
payments as are given the trustees, for the reason that the crea- 
tion of the trust, for one cause or another, may be long postponed, 
and the beneficiaries, in the interim, deprived of the benefits in- 
tended. 

There is the subject of perpetuities. There may be some of 
you who have solved the question of perpetuities. I have never 
beeri able to do so. I can state this much, I think, safely, that if 
I leave five hundred dollars for the perpetual care of my lot in 
Bellefontaine Cemetery, this creates perpetuity. If I leave five 
hundred dollars for the perpetual care of all the lots in Belief on- 
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taine Cemetery, this does not create perpetuity. President Polk 
made such an experiment in his will, and covetous relatives had 
that document set aside in the Courts of Tennessee. 

The residuary clause is always an important one and should 
never be omitted from a will. No man can tell the exact amount 
of his estate at the time or his death. Lapses are liable to occur, 
and the residuary clause accomplishes a most important purpose. 

Death-bed wills, in my judgment, are to be avoided. They 
rarely reflect the testator's intention. An old English chancellor 
said, "Few men, pinched with the messengers of death, have a 
disposing memory. Such a will," he adds, "is sometimes in haste 
and commonly by slender advice and is subject to so many ques- 
tions in this eagle-eyed world — and it is some blemish or touch 
to a man well esteemed for his wisdom and discretion all his life, 
to leave a troubled estate behind him, amongst his wife, children 
or kindred, after his death." 

The last subject to which I shall refer is the matter of charities 
or gifts for public benefaction. Our generation, and that which 
preceded us, and that which will succeed, are but single links in 
the endless chain of human life. We shall best promote our tem- 
poral interests by thinking most earnestly and striving most dili- 
gently for the improvement of our respective communities, and 
much can be done through the medium of wills. The clink of 
dollars means something, but a shroud contains no pocket. 

I earnestly recommend, where a lawyer is called upon to write 
a will for one who is possessed of a considerable estate that he 
make suggestions as to charitable bequests, such as a hospital, a 
fountain, a rest house, a scholarship, or other object. Testators, 
as a rule, yield kindly to these suggestions, and heirs rarely com- 
plain of such gifts. It has been my experience that the majority 
of testators have no clearly defined notions as to testamentary 
dispositions, and welcome aid and advice from their counsel. 

Some of my suggestions may seem common-place, but a thing 
is never too often repeated which is never sufficiently learned. 

"The Moving Finger writes; and, having writ, 
Moves on ; nor all thy Piety nor Wit 
Shall lure it back to cancel half a Line, 
Nor all thy Tears wash out a Word of it." 



